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The inst itut ion o f asylum has a long history .The r ight of asylum as 
institut ional guarantee of constitut ion was born in the French Constitut ion of 
1793.Many countries have constitut ional provisions for asylum. Most scholars 
in the past research the right to asylum from the perspective of internationa l law,  
asylum noted to increase the country's internat ional influence. The right to 
asylum is placed within the constitutiona l framework of research, unlike the 
former, can be regarded as a new direction for asylum research.  
Since the establishment of the new Republic in 1949, China had already 
tried to institut ionalize the right of asylum inc lus ion into a constitutional nature 
of a constitut iona l nature of the "Common Program" and the other Constitut ions.  
Constitution of People's Republic of China of 1982, the second paragraph of 
Artic le 32:“The People's Republic of China may grant asylum to foreigners who 
request it for polit ica l reason.”This is the text of the Constitut ion with explic itly 
granted foreigners the right to asylum, but as an institut ional guarantee of the 
right to asylum deceptive fundamenta l rights.  
In this paper, the author will ana lyze the Right of Asylum as Institut iona l 
Guarantee of Constitut ion in four chapters. 
The opening chapter gives a brief historical overview of the constitut iona l 
theory of the origins of the right of asylum. And this chapter is divided into 
three parts which consist of the basic concept of the right of asylum,  
Classification and Related Concepts constitutional significance asylum and the 
subject of asylum.  
The second chapter analyzes the historical evolut ion of the constitut iona l 
protection of the r ight of asylum. The first section is the historical evo lution of 















seventeenth centur ies, to the eighteenth century and to the nineteenth century,  
to discuss the future of the Constitution. Section II is the historical evolut ion of 
domestic constitut ionally protected right of asylum, from the late Qing Dynasty 
to the Republic of China in 1949 and later. Section III is the basis of the right of 
asylum. This part will expound from nationa l sovereignty and protection of 
human r ights. 
 The third chapter is based on the constitutiona l guarantee of the right of 
asylum, The first section is the interpretation of the right of asylum, to illustrate 
the background from the asylum into the constitut ion, the legal basis for asylum 
provisions guaranteed by the Constitution; Section II specification is based on 
the right of asylum, from two aspects to analyze the asylum of provis ions.  
The fourth chapter is the institut ional guarantee of the r ight of asylum,  
discussed from different points of view inc luding the inst itut ion of asylum, the 
core of this inst itut ion and the effect of this institut iona l guarantee.  
 



















引言 .................................................................................................... 1 
第一章庇护权的宪法理论源流 ........................................................... 4 





第二节宪法意义上庇护权与相关概念辨析 ............................................................... 8 
一、宪法意义上的庇护权的庇护与引渡之区别................................................ 8 
二、宪法意义上的庇护权与政治犯不引渡原则................................................ 9 




第二章庇护权宪法保护的历史演变 ................................................. 16 




第二节我国庇护权宪法保护的历史演变 ................................................................. 17 
一、清末时期的宪法.......................................................................................... 17 
二、民国时期的宪法.......................................................................................... 17 
三、1949 年以来的宪法..................................................................................... 18 





第三章我国庇护权宪法保障之依据 ................................................. 23 














   VI
一、庇护权入宪的背景...................................................................................... 23 
二、庇护权宪法保障条款的法理基础.............................................................. 24 
第二节庇护权的规范依据 ......................................................................................... 26 
一、各国宪法中的庇护权保障方式.................................................................. 26 
二、宪法庇护权条款的位置分布...................................................................... 29 
第三节庇护权是宪法的制度性保障 ......................................................................... 30 
第四节本章小结.......................................................................................................... 32 
第四章我国庇护权的制度性保障 ..................................................... 33 
第一节庇护作为一种制度 ......................................................................................... 33 
第二节庇护制度的核心 ............................................................................................. 33 
一、确认庇护权的宪法性质和地位.................................................................. 34 
二、我国宪法中的庇护权.................................................................................. 34 
第三节庇护制度性保障效果 ..................................................................................... 35 
一、宪法庇护权的救济与违宪审查.................................................................. 35 
二、违宪审查司法化的原因.............................................................................. 36 




结语 .................................................................................................. 40 
参考文献........................................................................................... 41 



















Chapter 1 The Constitutional of the Origins of the Right of 
Asylum .......................................................................................... 4 
Subchapter 1 The Basic Concept of the Right of Asylum ..................................4 
Section 1 Nations Have the Right to Grant Asylum ........................................4 
Section 2 People Have the Right to Seek for Asylum .....................................5 
Section 3 People Have the Right to be Given Asylum ....................................6 
Section 4 What I Thought of Asylum ..............................................................7 
Subchapter 2 The Classification and Discrimination About the Conception 
of Asylum in Constitution......................................................................................8 
Section 1 The Differences between Asylum and Extradition ..........................8 
Section 2 The Differences between Constitutional Asylum and 
PoliticalOffense Exception ..............................................................................9 
Subchapter 3 The Entity of the right of Asylum ...............................................10 
Section 1 Foreigners and Stateless Persons ...................................................10 
Section 2 Political Refugees ..........................................................................12 
Section 3 Political Prisoners ..........................................................................13 
Chapter 2 The Evolution of the Asylum in Constitutions ............ 16 
Subchapter 1 The Evolution of the Asylum in Constitutions Abroad .............16 
Subchapter 2 The Evolution of the Asylum in Constitutions in China  ...........17 
Subchapter 3 The Basic of Asylum .....................................................................19 
Section 1 National Sovereignty.....................................................................19 














   VIII 
Section 3 Asylum is a System of Protection of Human Rights as National 
Sovereignty ...................................................................................................21 
Subchapter 4 Summary of this Chapter ............................................................22 
Chapter 3 The Reasoning behind Asylum in Our Country ......... 23 
Subchapter 1The Interpretation of Asylum.......................................................23 
Section 1 The Background of Asylum in Constitution .................................23 
Section 2 The Legal Theory Foundation of Asylum  ...................................24 
Subchapter 2 Specification of Asylum in Constitution .....................................26 
Section 1 The Security Approach of Asylum in Constitution of Countries  ..26 
Section 2 The Position and Distribution of Asylum in Constitution .............29 
Subchapter 3 The Asylum as Institutional Guarantee of Constitutions  .........30 
Subchapter 4 Summary of This Chapter ...........................................................32 
Chapter 4 The Institutionelle Garantie of Asylum in China ....... 33 
Subchapter 1 Asylum as a System ......................................................................33 
Subchapter 2 The Center Stage of Asylum System ...........................................33 
Subchapter 3 The Guarantee Effect of Asylum System  .................................35 
Subchapter 4 Improve the Relief Mechanism ...................................................38 
Conclusion ........................................................................................................ 40 
Bibliography .................................................................................................... 41 
















































⑤澳大利亚人阿桑奇是 2012 年 6 月 19 日向厄瓜多尔政府提出庇护要求的，因为他害怕被遣送到瑞典去接受








































                                                                                                                                            
桑奇外交庇护权。参见 360 百科[EB/OL]. http://baike.so.com/doc/4385500.html,2014-03-30.  
①2013 年 6 月，前中情局（CIA）职员爱德华•斯诺登曝光美国国家安全局的“棱镜”项目，该项目为秘密




























































                                                 
①周鲠生.国际法(上册)[M].武汉:武汉大学出版社,2007.267. 
②BOED,ROMAN. The State of the Right of Asylum in International Law[J].Duke Journal of Comparative & 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
